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Introduction
Ladies and Gentlemen,

| always look forward to this annual tradition oérpicipating in the Studienvereinigung
Kartellrecht Conference and would like to thankrikrdontag and the Board members for
inviting me again.

Over the last year we have maintained our strongcantel enforcement activity and 2011
has also seen a steady flow of immunity applicatia@sering a range of European and
global cartels in different industries. In the peri2010-2011 we concluded 11 investigations
against 83 corporations and the fines imposed amouot8.5 billion Euros. Today, | will
talk about a selection of issues related to carelbght of the Commission's and the Courts'
recent practice.

| will begin with a few words on the EU administreticompetition law enforcement system;
will then refer to our fining policy, as well to éhprogress made recently with cartel
settlements; | will end on the relationship betweetions for damages and our leniency

policy.
1. The EU administrative system

I think we made a lot of efforts to improve the traau®ncy, accountability and efficiency of

our enforcement system in the last two years. Tléesy did not have any major flaws, but
we listened carefully to the debate on due protleas had been opened by some of our
stakeholders.

We went through this reality check and fine-tunhdse aspects that could be improved,
taking into account the suggestions of many of ywehich resulted in the Antitrust Best
Practices package which was finally adopted in Detdast year.

In essence, the EU enforcement system is anchorbeé iule of law and fundamental rights.
Without any false modesty, it is an excellent systsnd we have made it even better. And the
last few months have been a confirmation of trasce.

Recent case law confirmed what we had always defmghich is that our administrative
enforcement system complies with Article 6 ECHR arat theEuropean Courts provide a
thorough and effective review of our decisionshie tompetition policy area, including as
regards the amount of the fines imposed.

Take, for instance, the landma¥enarini ruling of the European Court of Human Rights of
last September, which related to a challenge dhe 6f €6 million imposed by the Italian
competition authority. The company Menarini allegedt the authority could not combine
the role of investigator, prosecutor and adjudicaithe same challenge is also often brought
against the Commission.

The European Court of Human Rights ruled that théah antitrust system is compatible
with Article 6 ECHR on the right to a fair trial. key element for the analysis of the Court in
Strasbourg was that the Italian courts had 'fulkfliction' to review the NCA's decision. And



because the institutional set-up of the Italian cetitipn authority is so similar to the
Commission's, this judgment came as a welcome indicathat the EU institutional
framework is sound.

Similarly, we welcomed in December the judgmentshef European Court of Justice in the
Chalkor andKME cases.

The ECJ held that when ruling on appeals againshr@igsion competition decisions, the
judicial review carried out by the General Courtmgdies with the principle of effective
judicial protection under the EU Charter of FundatakRights.

The ECJ acknowledged that the review by the EU Bduarolves a review of both the law
and the facts. This means that Courts have the ptwassess the evidence, to annul the
contested decision and to alter the amount of tie fi

These rulings further clarified that the EU Cowtsnot use the Commission's margin of
discretion in complex cases as a basis to dispeitkeaw in-depth review of the law and the
facts.

As far as the Commission is concerned however, trexsnt developments should allow us
to put to rest institutional debates and concemtoatour core business - on enforcing the law.
In that context we are pleased to see that depeie meticulous scrutiny of our decisions,

the EU Courts in the 80 or so judgments they issne2011 upheld to a large extent the

majority of our decisions.

And this brings me straight to the second set afeéis$ wanted to discuss: our fining policy.
2. Fining parameters: enforcing the rules in lightof recent jurisprudence
2.1 Basic principles of fine-setting

What is the starting point for setting a fine, wpéahciples lay at the root of the fines that we
impose?

The first step is to think about what fines areehfer. Fines should be punitive, because the
offender should pay for his illegal behaviour. Thehould also strongly deter the infringer
from ever repeating the infringement. Through a fipetential other offenders should also
receive a clear message which is "do not even kit doing that too".

But companies are pragmatic creatures; what theftgois profit, and rightly so.

This means that companies wilily be deterred if the sanction exceeds the gain tkpgat
to derive from the infringement, given the risk efrig caught and fined.

So in order for a fine to be deterrent, it must élated to thesx ante extra profit that the
companyexpects to gain from the cartel armbt to the profits that iactually gained.

In practical terms, it would be almost impossible &my competition authority to properly
quantify the expected gains of a particular cartel.



Instead, an efficient, transparent and deterremictiming system would require the
enforcement agency to identify upfront and in geh&ems the level ofex ante profits
associated with a particular type of competitiorringement. And this is exactly what the
Commission has done through its Fining Guidelines.

Our basic principle is that serious, long lastimgdzhes that affect a high value of sales cause
more harm to the economy than other practices.

Cartels are clearly one of the most serious competiaw infringements, which is why we
apply a gravity percentage of between 15-30% itetaases. Of course, the exact figure
varies depending on a number of factors, includirggtype and the scope of the cartel, the
combined market position of the cartelists andwhg the cartel functioned.

Precisely because cartels are so harmful by thejrneture and through their mere existence,
we stand firmly on our position and fine them acawggty. Of course, not all cartels are the
same. And our Fining Guidelines allow us to takedifierent facets of individual cartels into
account when deciding the appropriate gravity peege. We can also increase or reduce the
fine depending on the role of the individual papnt.

We welcome the fact that the Court has now endaitsedey elements of our fining policy
introduced by the 2006 Fining Guidelines in theeéhrcases it has examinefhdium
Chlorate, International Removers and Chloroprene Rubbers. This strengthens our position
further and consolidates legal certainty.

For example, the Court confirmed the use of carilisales as the basis for the fine
calculation; it stated that the gravity percenttagecartels should be above 15%; that the fine
can be increased by 100% for each year of partioipathat we can use the "entry fee" for
cartel cases; and that the fine can be increas@%yfor a multiple repeat offender.

The Court has also confirmed, in tBkevators and Escalators case, that the way we impose
fines is in line with the principle of legality gfenalties as laid down in Article 7 of the
European Convention of Human Rights.

In addition to these elements, there are some ottmortant concepts from recent
jurisprudence linked to fines that | would alscelito highlight.

2.2 Parental liability
One of these issues is parental liability.

The EU Courts have last year fully confirmed thealig of the so-called "parental liability
presumption”. By virtue of this principle, the Comnassis allowed to presume that a parent
company that holds 100% or close to 100% of theeshaf its subsidiary has actually
exercised decisive influence on that subsidiargisdact and that therefore these entities
constitute one single undertaking.

It is then up to the company to rebut this presuompthy submitting sufficient evidence
showing that the subsidiary behaves independentth® market.



The purpose of this provision is not to impose tigidst possible fine. It reflects the fact that
at the end of the day, it is the undertaking ashsuand not only the subsidiary - that is
responsible for the infringement and that pockie¢éskienefits of the cartel. And, in line with

our overall objective of deterrence, this approdolgether with that on recidivism, should

spur undertakings to roll out compliance programthesughout the group. In the absence of
this provision, it would be far too easy to escapaeterrent fine through intricate company-
internal constructions.

The General Court made it clear in tBkevators and Escalators case that this principle of
rebuttable presumption does not run counter to tesumption of innocence laid down in
Article 6 (2) of the European Convention on Humaghis.

So the principle has been confirmed, but the Cdurtsthat sometimes we do not sufficiently
substantiate our arguments in practice. This ist\wa@pened in the three cases where the
Courts annulled the Commission's parental liabilitydihgs on the ground of insufficient
reasoning when we had rejected the rebuttal attemate by the parties.

We have of course taken careful note of the Coedncern. In fact, in our more recent
decisions we have already taken extra steps taetisat the reasons for rejecting the rebuttal
arguments are clearly spelled out and thoroughisomeed.

By contrastin some recent cases the Courts found that oul édweasoning was sufficient
and rejected the appeals, including the most rde@dtorder on Total/Elf Aquitaine's appeal
in theMethacrylates cartel.

We are also pleased to see that the General Confitroed in two judgments that parental
liability can also apply to a joint venture:

In Fuji (Gas Insulated Switchgear "GIS' Case), the Court held that the Commission had
proven that two minority shareholders (each havifigo3and 50%) had actually exercised
decisive influence and management power on the ja@nture's commercial policy. They
could therefore be held jointly and severally leahlith their joint venture.

In the Chlorophene Rubber case, this was very recently confirmed a few wesjesfor a 50-
50% joint venture scenario. The judgment contaitsrésting points and Advocate General
Kokott might come back to some of these in her presientlater today.

2.3. Recidivism

Allow me a word on recidivism too. THhenyssen Krupp (Elevator/Escalators Case) judgment
seems to establish a new general principle.

According to this principle, the Commission can tesgidivism as an aggravating factmly
when the parent company was an addressee of tlier eacisions.

The previous Michelin-test of 2003 simply requireé Commission to show that the original
decision could have been adopted against the pakedtthis because the parent controlled
the subsidiary at that time, and still did at timeetiof the new decision.



We have noted, however, that in another judgmettieishell case, rendered the same day as
the Thyssen Krupp judgment, the General Court confirmed a recidivigstift) although the
legal entity in that case was not an addressdeegbitevious Commission decision.

In order to have more clarity on this point from €J, we have cross-appealed Thgssen
Krupp judgment.

3. Settlements: an evolving practice
I will move to a different topic now: our evolvingaztice with cartel settlements.

We have adopted five settlement decisions sincerbeedure was introduced, and a number
of other cases are currently being handled. Thg fiest Commission settlement decisions
were adopted in 2010 in tERAMS andAnimal feed cases. We then gained more experience
with the three settlement decisions adopted last, y&msumer Detergents , CRT Glass and
Refrigeration Compressors.

The three 2011 cases helped us to further strearti@esettiement process and set the
procedural standard for the next cases. The peagtitt of course evolve through further
experience.

So what makes a successful settlement? What haveanweet with these first cases?

To start with, we learned that companies are gegevary interested in following the
settlement route. As one of the settling partiea recent case said, settlement allowed them
to deal with the infringement quicker, put the ehhliehind them and move on to a more
positive corporate environment instead of havinguosue a case in the Court for years. So
for businesses, this is an attractive alternatvihé traditional cartel procedure.

Settlements actually account for more than 30% ofdted amount of cartel fines imposed so
far under VP Almunia's mandate. We are now seeingpeoies starting to approach the
Commission proactively to express their interest possible settlement.

We wanted to increase efficiency with the new eptént tool, and this aim has been
accomplished.

In particular, there is far less drafting work, @gdenced by a simple comparison with
traditional cartel cases, such @ar Glass or Heat Sabilizers, where the decisions ran to
hundreds of pages. Our settlement decisions rangederage between 20 and 40 pages.

We also wanted to shorten the length of the prangsdand reduce the number of appeals.
For example, decisions such Bee-stressing Seel and Bathroom Fittings generated more
than 40 separate appeals. Even though settlemeistatesccan be appealed, this is less likely
because under a settlement the parties expresslyuaequivocally acknowledge their
involvement in the cartel.

We have also learned that some cases are not suftabé$ettlement and that cases must be
properly screened before entering into settlement.



Past cases have taught us that many elements nd®xl donsidered from the outset: the
number of undertakings involved and their expectadrest in settling quickly; the number

and proportion of successful leniency applicantsreseeable conflicting positions of

undertakings on attribution of liability; the poteah impact of aggravating circumstances, and
S0 on.

I must also point out that settlements are not arestigative shortcut. A thorough
investigation, before the settlement process simmssential. This allows us to better scope
the case and deal efficiently with issues thatearla the same vein, settlements are not
bargains on fines — they are built on factual evide Companies should not forget this point.

Finally, we have learned that both sides need tovdry committed to the process. A
settlement is much more intensive than a normal quae, requires a more pro-active
attitude from both sides and must be built on trust good communication between the
Commission and each party.

For example,a company in a recent case stated that the Commisshvaiability and
readiness to discuss issues and concerns withoutdatay is extremely important in
settlement. From our perspective, the same requireaggplies to companies. As concrete
experience shows, urgent and complex issues do oprresettlements on a daily basis. And
| also stress here that the Commission is carefinetd the companies fairly and equally.

Under the EU Settlement Notice the companies befrefib a 10% fines reduction. It is
sometimes questioned whether this is a sufficiergritice for companies to settle. However,
it must not be forgotten that settlements also aftber advantages than just a fine reduction.

Companies benefit from a streamlined decision aedrcbavings in process, litigation and
defense costs. The settlement route provides compavith an "exit" route which is a major
advantage in terms of corporate governance. On #isés lmf our experience in these five
settlement cases, companies have indeed recogmideapareciated these overall benefits.

4. Continued importance of the leniency policy

Before | close, | wanted to mention the relationdiepveen our leniency policy and actions
for damages, an issue that was also debated ah lentte last months.

The issue of the interface between public and ivenforcement has received particular
attention in the last year, notably due to Rilk=iderer judgment of the Court of Justice. This
interface is particularly complex when it comes teaess to evidence held by competition
authorities.

Evidence is indeed crucial for the enforcement wofkcompetition authorities, and for
private damages actions as well.

Claimants in damages actions often find it diffictdtobtain the information and evidence
they need to substantiate their claims. At the same,tproper protection for leniency
programmes is absolutely crucial for the detectiod the investigation of secret cartels. So
we need to find a balance between the need to igiegr &ffective civil redress for victims,
and the need to protect leniency programmes. Givensétret nature of a cartel, it goes



without saying that an effective public enforcemeasita prerequisite for any private
enforcement since most private actions follow on fsuisions of competition authorities.

The Commission's position is that the specific chiaratics of corporate leniency statements
— which are especially prepared for the purposateieniency application — must lead to a
special kind of protection, different from that affed to pre-existing documents.

We have held this policy line for a long time and balieve it strikes the right balance
between the different interests. In this respecareepleased that the Amstgericht Bonn on 18
January following the Pfleiderer judgment of the Court of Justice, refused accessuth
leniency statements.

Of course, we want to make sure that this poliogfisctively implemented. The most secure
way to do this would be through rules applicableaihprocedures and ensuring the right
balance in the entire EU.

This is why the Commission has included a legistapvoposal in its Work Programme for
this year, seeking to clarify the interrelationpoivate actions with public enforcement by the
Commission and National Competition Authorities, articular as regards the protection of
leniency programmes.

Close

To sum-up, | have chosen to speak about a selectimsues related to cartels today because
cartels unfortunately continue to be a reality. Temmission and National Competition
Authorities uncover new ones constantly.

As competition law enforcers, cartel behaviour is smmething we can tolerate. | can assure
you that our strict enforcement policy will not clgan especially in these difficult economic
times when cartels impose an extra cost on consuanersn the companies that play by the
rules.

If I may use a traffic analogy that we have used@un recent brochure on compliance with

competition rulesl count on you to counsel your clients judiciouahd advise them to "drive

safely’, and in case of bad driving to resort to the lecyemotice, | hope companies and their - -| Deleted: If | may use a traffic
advisors will take the advice. analogy that we have used in our

recent brochure on compliance
with competition rules,

Thank you.



